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adduced at the hearing on the Rejection Motion satisfied the Bildisco legal standard, and instead,
directed the City, IAFF and IBEW to participate in settlement discussions presided over by
Bankruptcy Judge Elizabeth Perris of the District of Oregon. [Dkt. No. 497.]

From June through August 2009, Judge Perris and the parties took part in multiple
sessions to attempt to resolve the CBA issues short of rejection. On August 24, IAFF stipulated
to the rejection of its CBA, [Dkt. No. 516], and thereafter, the City and IAFF entered into
mediation and binding interest arbitration pursuant to the Vallejo City Charter, Section 809, to
attempt to establish a new CBA. When IBEW and the City failed to reach agreement, the
Rejection Motion went forward with respect to IBEW. On August 31, 2009, the Court issued
Findings of Fact and Conclusions of Law (the “CBA Findings”), concluding that the evidence
submitted by the City satisfied the Bildisco standard and that the City’s rejection of the IBEW
CBA was warranted. [Dkt. No. 522.] IBEW appealed to the District Court. [Dkt. No. 527.]
That appeal has been fully briefed, and was argued on March 17, 2010. The court has not yet
issued its decision.

B. The Amended CBAs And The City’s Unilateral Actions Reduce Retiree

Health Benefits For Active Emplovees And Retirees.

Either through amended CBAs (VPOA, CAMP, and IAFF, in part), or through
unilateral action by the City (IAFF, in part, IBEW, management employees and City Council
members), beginning on January 1 and February 1, 2010, the City reduced the monthly
contributions it makes toward the health benefits provided to active employees. The City’s
contributions to health benefits for retirees were and are correspondingly reduced, by operation of
the amended CBAs, the City’s unilateral action, or with respect to IAFF, both.

The Committee asserts that the City’s actions violated the contractual, statutory
and constitutional rights of the retirees. The Committee does not attempt to explain in the
Complaint why these reductions were impermissible while the multiple increases in health
benefits the retirees have enjoyed and accepted during “the good years” were permissible.

In any event, the discussion immediately below describes the manner in which the

health benefits of retirees from each labor group were affected by the amended CBAs or by the
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Toledo Equip. Co., 35 B.R. 315, 317 (Bankr. N.D. Ohio 1983) (“such a suit must be brought on
behalf...of the debtor-in-possession”). When litigating these derivative matters on behalf of the
debtor, committees also must meet threshold requirements to ensure that the debtor’s interests are
properly safeguarded. See, e.g., Adelphia, 371 B.R. at 666-67.

This concern for the debtor’s well-being would necessitate Court scrutiny of this
adversary proceeding were the Committee bringing it in a derivative capacity. But here the
Committee looks not to recover damages or enjoin others on behalf of the City. In fact, quite the
opposite is true; the Committee is suing the debtor itself on behalf of fewer than all of its
constituents, for no other reason than to obtain a larger share of the claims against the City before
the amounts to be distributed to creditors can be divided among all retirees and other creditors
through an orderly plan confirmation process. The Committee thus seeks standing far beyond the
“qualified” right recognized for derivative suits on behalf of the debtor, standing the Committee
cannot establish. Neither statute nor case law authorizes such a premature end run around the

. 11 . . .
normal claims process. = As the Second Circuit has recognized:

[C]laims such as those the Committee wishes to pursue depend on a
judicial determination that they are likely to benefit the
estate...requiring bankruptcy court approval conditioned upon the
litigation’s effect on the estate helps prevent committees and
individual creditors from pursuing adversary proceedings that may
provide them with private benefits but result in a net loss to the
entire estate.

In rve AppliedTheory Corp., 493 F.3d at 86 (emphasis added). Other cases are in accord. See In
re Calvary Temple Evangelistic Assn., 47 B.R. at 523 (“In a case such as this, where the debtor
and the creditors’ committee are at odds as to how and when the sale of the debtor’s major asset
should be accomplished...[it] is unlike any of those in which the creditors’ committees were
granted the power to maintain an action on the estate’s behalf[;] other than...where the debtor is

fully cooperative, I do not think the creditor’s committee’s § 1109(b) or § 1103(c)(5) powers

' Collier asserts broadly that a committee “may initiate an adversary proceeding in its own name in the chapter 11
case,” 7 Collier on Bankruptcy 4 1103.05[5] (Alan N. Resnick and Henry J. Sommer eds. 15th ed. rev.) (hereinafter
“Collier”), but immediately qualifies that statement by noting that “A committee may only initiate actions for causes
of action which it has standing to pursue.” Id. As demonstrated, here the Committee lacks standing.
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In 1988, active employees bargained for the City to make itself subject to
PEMHCA; that does not mean they are not free to bargain later for different benefits. As
explained supra, public employees do not have vested rights in retiree health care benefits where
such benefits are provided in collective bargaining agreements of fixed duration. San Bernardino
Public Employees Assoc., 67 Cal. App. 4th at 1223. Once CBAs expire, active employees have
no legitimate expectation that such benefits will continue unless renegotiated as part of a new
CBA. Id.; Butterworth, 12 Cal.2d at 150. Under PEMHCA, retirees have no greater rights.

Consequently, the Committee cannot state a claim for violation of PEMHCA
based on the provision of a cafeteria plan to active employees. Accordingly, to the extent they
rely on the Committee’s cafeteria plan allegations, the First, Third and Fifth causes of action must
be dismissed.

3. As a Matter of Law, the City Has Not Violated the Contracts Clause of

the California or Federal Constitutions. (Claims Two Through Five)

The Committee’s Second through Fifth claims for relief assert impairment of
contract under the California and U.S. Constitutions. The Committee essentially makes two
arguments. The first argument, in the Second and Fourth causes of action, is that retiree health
care benefits were an integral part of the compensation received by retirees and that the City -
based on unidentified promises - is legally bound to provide, forever, health care benefits to
retirees and pay the same portion, “all or substantially all,” FAC, 9 19, of the premium costs. See,
e.g., FAC, 99 50-52, 64-66. Essentially, the Committee contends that retirees have “vested
rights” in a certain level of lifetime health care benefits for retirees and their dependants (which
can be increased, but never decreased). The Committee’s second argument (pleaded in the
alternative) is that the City is legally required by PEMHCA to pay the same amount for retiree
health care benefits that it does for active employees and that it is not doing so. FAC, 9 58-60,
72-74. The Committee is wrong on both counts.

In evaluating a Contracts Clause claim, the Court must determine whether the state
(or in this case, municipal) law has violated the Contracts Clause by “operating as a substantial

impairment of a contractual relationship.” San Diego Police Officers Ass’'n v. San Diego City
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26 (1977). That the City was a debtor in a chapter 9 bankruptcy case when the events alleged by
the Committee occurred is dispositive. Id. at 27; Faitoute Iron & Steel Co. v. City of Asbury
Park, 316 U.S. 502 (1942) (finding impairment of bonds justified because, absent impairment,
creditors of bankrupt city had only “theor[etical]” remedy available); see also Energy Reserves
Group, Inc., v. Kan. Power & Light Co., 459 U.S. 400 (1983); Home Bldg. & Loan Ass’n v.
Blaisdell, 290 U.S. 398 (1934). As in Faitoute, absent the City’s alleged “impairment” of its
putative “contract” with retirees, the City would be unable to develop a feasible plan of
adjustment to emerge from bankruptcy. As the Court has recognized, the City’s initial
expenditure reductions under the Pendency Plan were necessary to avert complete financial
meltdown in 2008. In re City of Vallejo, 2008 WL 4180008, *3 (“without relief in this court, the
City would not have sufficient funds...to pay all [its] obligations”), *22 (Bankr. E.D. Cal. 2008);
see also In re City of Vallejo, 408 B.R. 280, 295 (2009) (“Vallejo filed its petition not to buy
time, but because it ran out of time.”).

This Court also determined that the overly generous health benefits, to which the
Committee claims its members are forever entitled, were burdensome to the City, and among
other things justified rejection of the IBEW CBA (and the modification of other CBAs). 2008
WL 4180008, *23-24; CBA Findings, 49 44-47. Furthermore, this Court has found on multiple
occasions that without modification to the City’s labor costs, which include the cost of active and
retiree health benefits, the City would be unable to adjust its debts on a sustainable long-term
basis. See, e.g., CBA Findings, § 1. Unlike a situation where a solvent state or local government
plays fast-and-loose with employee pay to patch up its annual budget, see, e.g. University of
Hawaii Professional Assembly v. Cayetano, 183 F.3d 1096 (9th Cir. 1999), here the City
undertook any purported “impairment” as part of the necessary path toward fiscal rehabilitation.

For the Court now to find that the City’s conduct, authorized by the Bankruptcy
Code, violated the Contracts Clause would place that ruling in serious tension with the policies
underlying 11 U.S.C. § 904 and § 365, and with the rationale of Faitoute, which recognized that
the economic circumstances attendant to a municipal bankruptcy were severe enough to constitute

11
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the equivalent of an important public purpose for which impairment of contracts was not only
constitutionally permissible, but necessary.”

4. The Committee’s Breach of Contract Claims Fail as a Matter of Law.

(Claims Thirteen & Fourteen)

The Committee’s Thirteenth and Fourteenth causes of action assert claims for
breach of contract. As demonstrated above, there was no valid contract that could be breached by
the City. Moreover, in California, the terms and conditions of public employment are controlled
by the California Constitution and statute or ordinance, not by contract. Miller v. State of
California, 18 Cal. 3d 808, 813 (1977); Kim v. Regents of the Univ. of Cal., 80 Cal. App. 4th 160,
164 (2000); Am. Fed. Of State, County & Mun. Employees Local 685 v. County of Los Angeles,
146 Cal. App. 3d 879, 889 (1983) (“the extent of the protected interest or entitlement (i.e., the
terms and conditions of employment) is governed purely by statute”). Accordingly, courts have
recognized “that public employees have no vested rights to particular levels of compensation and
salaries may be modified or reduced by the proper statutory authority.” Tirapelle v. Davis, 20
Cal. App. 4th 1317, 1332-1333 (1993); see also Miller, 18 Cal. 3d at 813-14; Butterworth v.
Boyd, 12 Cal. 2d 140, 150 (1938) (public employees have no vested right in any particular
measure of compensation or benefits, and compensation or benefits may be modified or reduced
pursuant to proper statutory authority).

A public agency’s governing body possesses plenary authority to set compensation
for employees. With respect to charter cities such as Vallejo, the California Constitution
expressly provides that charter cities are afforded “plenary authority [over] ... the manner in
which, the method by which, the times at which, and the terms for which the several municipal
officers and employees whose compensation is paid by the city shall be elected or appointed, and
for their removal, and for their compensation....” Cal. Const., art. XI, § 5(b). Significantly, a
court cannot set aside a city’s setting of compensation unless it was set fraudulently. See City and
County of San Francisco v. Boyd, 22 Cal. 2d 685 (1943).

117

0 In fact, the authorized impairment of contracts is fundamental to the bankruptcy process. See 11 U.S.C. § 365.
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v. City of American Canyon, 78 Cal. App. 4th 1087, 1092 (2000). Where statutes require a public
agency to follow a certain prescribed method to form a contract, a contract made otherwise than
as prescribed is void. Reams v. Cooley, 171 Cal. 150, 154 (1915); Miller, 20 Cal. 2d at 87-88;
First Street Plaza Partners v. City of Los Angeles, 65 Cal. App. 4th 650, 667 (1998). A contrary
conclusion would defeat the clear intent to “ensure that expensive decisions are not hastily made.”
First Street Plaza Partners, 65 Cal. App. 4th at 669.”'

The statutorily prescribed mode is itself “the measure of the power” to contract
and a “jurisdictional prerequisite to the exercise of [that] power.” Reams, 171 Cal. at 154; Miller
v. McKinnon, 20 Cal. 2d at 87-88; see also S. Bay Senior Hous. Corp. v. City of Hawthorne, 56
Cal. App. 4th 1231, 1235 (1997). Consequently, a public agency lacks the authority to enter into
a contract not made in accordance with the prescribed statutory method. In other words, contracts
entered into in violation of a prescribed statutory method are u/tra vires and thus void and
unenforceable.”” See, e.g., Reams, 171 Cal. at 154 (holding that contractor could not hold school
superintendent liable on contract secured without going through mandatory competitive bidding
process).

Moreover, a party may not recover from a public entity on the basis of an implied-
in-fact contract or any other theory of implied liability, even if the party conferred benetits upon
the public agency pursuant to the void contract. See Reams, 171 Cal. at 154 (“[N]o implied
liability can arise for benefits received under a contract made in violation of the particularly
prescribed statutory mode™); G.L. Mezzetta, Inc., 78 Cal. App. 4th at 1094 (principles of estoppel

may not be invoked to directly contravene statutory limitations); County of San Diego v. Cal.

2! “persons dealing with a public agency are presumed to know the law with respect to any agency’s authority to
contract.” Katsura v. City of San Buena Ventura, 155 Cal. App. 4th 104, 109 (2007) (alleged oral statements by city
officials in excess of their authority were insufficient to bind the city); G.L. Mezzetta, Inc., 78 Cal. App. 4th at 1093-
94 (because applicable statutes specifically set forth manner in which city could enter contracts, any other method,
e.g., by oral representation, was void). “[I]t is well established that anyone who deals with the government assumes
the risk that the agent acting in the government’s behalf has exceeded the bounds of his authority.” Bollow v.
Federal Reserve Bank, 650 F.2d 1093, 1100 (9th Cir. 1981) (public employee’s reliance on assurance of continued
employment from bank’s president not sufficient to create a protected interest).

2 This rule ensures that taxpayers retain some degree of oversight with respect to the manner in which municipal
contracts are entered into and, by extension, how public funds are spent. See 10 McQuillin, Mun. Corp. § 29.2 (3d
Ed. 2009) (the provisions of law circumscribing a government agency’s contractual powers “exist to profect the
citizens and taxpayers of the municipality from unjust, ill-conceived, or extortionate contracts, or those showing
favoritism....”) (emphasis added).
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Services, 22 Cal. App. 4th 1627, 1637-38 (1994) (obligation is measured by the provisions of the
particular agreement at issue); see Careau & Co. v. Sec. Pac. Bus. Credit, Inc., 222 Cal. App. 3d
1371, 1395 (1990) (allegations that mirror contract breach allegations may be disregarded as
superfluous). A court cannot impose substantive duties on contracting parties beyond those
incorporated in the specific terms of their agreement. Guz, 24 Cal. 4th at 349-50.

As discussed above, under the California Constitution and applicable enabling
statutes, City obligations with respect to public employee compensation and benefits must be
made through formal legislation by the City Council. There is simply no contract that obligates
the City to provide retirees lifetime health care benefits (at levels with a floor but no ceiling).
Therefore, the Complaint fails to state, and cannot state, a plausible claim for breach of the
implied covenant of good faith and fair dealing under any possible theory.

6. The Committee’s Promissory Estoppel Claims Fail as a Matter of Law.

(Claims Eleven & Twelve)

The Committee’s 11th and 12th causes of action assert claims for promissory
estoppel. As noted above, implicit theories of liability like estoppel are not applicable here.
Moreover, California courts apply the rules of promissory estoppel against a public agency only
“in those special cases where the interests of justice clearly requires it.” Poway Royal
Mobilehome Owners Ass 'n v. City of Poway, 149 Cal. App. 4th 1460, 1471 (2007).

To state a claim, a plaintiff must plausibly allege “(1) a clear promise, (2) reliance,
(3) substantial detriment, and (4) damages ‘measured by the extent of the obligation assumed and
not performed.”” Id. at 1470-71. Such a promise must be “clear and unambiguous.” Aguilar v.
Int’l Longshoremen’s Union Local No. 10,966 F.2d 443, 446-47 (9th Cir. 1992). “[E]stoppel
will not be applied against the government if to do so would effectively nullify a strong rule of
policy, adopted for the benefit of the public.” Poway Royal Mobilehome Owner’s Ass’n, 149 Cal.
App. 4th at 1471.

The Complaint does not establish the exceptional circumstances required to
support a theory of estoppel against the City. As set forth in Section VI(C)(4)(a), supra, the
Complaint fails to identify any document or any specific statement memorializing the alleged
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ongoing pain endured by all stakeholders in the City of Vallejo, including its residents. FAC, 9
31-40; see also Eligibility Findings, CBA Findings. On multiple occasions in the case, the City
has demonstrated that its actions under the Pendency Plan and in rejecting its CBAs satisfied
higher legal standards than a “rationally related” test. See In re City of Vallejo, 408 B.R. 280
(B.A.P. 9th Cir. 2009); In re City of Vallejo, 403 B.R. 72, 78 (Bankr. E.D. Cal. 2009). A fortiori,
therefore, the City’s actions challenged in the Complaint pass constitutional muster as being
related to the legitimate government purpose of correcting the City’s fundamental fiscal
imbalances, and cannot be said to “shock the conscience.”

8. As a Matter of Law, the City Has Not Violated the Procedural Due

Process Rights of the Committee’s Constituents. (Claim Ten)

k4

The Committee also advances what it styles as a federal “Procedural Due Process’
claim, asserting that “[b]y passing and implementing [the changes about which the Committee
complains] without approval of a final plan of adjustment by the Bankruptcy Court, the City has
violated its constitutional obligations to the Retirees.” FAC, q 108. This does not present a
plausible procedural Due Process claim for relief.

To state a cognizable claim for a violation of procedural Due Process, the
Committee must allege facts showing (1) that it, or more accurately, its constituents, possessed a
“property interest” deserving of constitutional protection; and (2) that the City has deprived them
of this property interest without due process of law. Brewster v. Bd. of Educ., 149 F.3d 971, 983
(9th Cir. 1998). The City demonstrated in the preceding section that retirees have no cognizable
property interest here, and on this basis alone the Court should dismiss this procedural Due
Process claim. And even assuming arguendo that retirees possessed such property interests, they
indisputably were not deprived of them without due process of law.

The base requirement of the Due Process Clause is that a person deprived of
property be given an opportunity to be heard “at a meaningful time and in a meaningful manner.”
Brewster, 149 F.3d at 984. While an “ad hoc” inquiry, a pre-deprivation hearing need not be
elaborate, or approximate a trial-like proceeding. Id. at 984. As established above, the City’s

alleged “deprivation” did not occur quickly or without ample opportunity to be heard. The
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