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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF CALIFORNIA

SACRAMENTO DIVISION
In re: CASE NO. 08-26813-A-9
City of Vallejo, California, Chapter 9

Debtor.

ADV.NO. 10-02136
Official Unsecured Creditors’

Committee of City of Vallejo DC NO. OHS-1
Retirees,
CALIFORNIA PUBLIC EMPLOYEES’
Plaintiff, RETIREMENT SYSTEM’S STATEMENT
IN SUPPORT OF OFFICIAL UNSECURED
VS. CREDITORS’ COMMITTEE OF CITY OF
) ) . ) VALLEJO RETIREES’ OPPOSITION TO
City of Vallejo, California, CITY OF VALLEJO’S MOTION TO

DISMISS FIRST AMENDED COMPLAINT
Defendant.
Date: July 12, 2010

Time: 9:00 a.m.

Ctrm: A

Judge:  Hon. Michael S. McManus

The California Public Employees’ Retirement System (“CalPERS”) hereby files its
statement in support of the Official Unsecured Creditors’ Committee of City of Vallejo Retirees’
(the “Committee’s”) Opposition to City of Vallejo’s (“City’s”) Motion to Dismiss the First
Amended Complaint (the “FAC”).!

" The Committee filed the FAC on April 22, 2010. Doc. No. 14. The City filed its Motion to
Dismiss the FAC and a Memorandum of Points and Authorities in Support thereof (“Motion”) on
May 6, 2010. Doc. Nos. 16, 19. The Committee filed its Opposition to the Motion to Dismiss the
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particularly inappropriate because many of the FAC’s causes of action present issues of first
impression, require further factual development to determine their merits, or both.
III. ARGUMENT

1. The Committee Has Constitutional Standing to Bring the FAC.

The U.S. Constitution extends the federal judicial power only to certain classes of “cases”
and “controversies,” including “cases ... arising under th[e] Constitution [and] the laws of the
United States.” U.S. CONST. ART. III, § 2. The Committee has constitutional standing to bring the
FAC because it is such a case.’

To satisfy Article II’s case-or-controversy requirement, a plaintiff must show that “(1) it
has suffered an ‘injury in fact’ that is (a) concrete and particularized and (b) actual or imminent,
not conjectural or hypothetical; (2) the injury is fairly traceable to the challenged action of the
defendant; and (3) it is likely, as opposed to merely speculative, that the injury will be redressed
by a favorable decision.” Cetacean Cmty. v. Bush, 386 F.3d 1169, 1174 (9th Cir. 2004) (citation
omitted).

The City concedes that it has reduced its contributions to healthcare benefits for retired
City employees. Motion at 5:20-22. The Committee is composed of retired City employees who
represent the interests of all such employees and their surviving spouses (collectively, the
“Retirees”) in this case. FAC q 12-13. On their behalf, the Committee challenges the City’s
decision to do so and seeks injunctive and declaratory relief requiring the City to restore, to pre-
petition levels, its contributions to the Retirees’ healthcare benefits. Id. g 5.

There is therefore no question but that the Committee has suffered an injury in fact that is
fairly traceable to the City’s challenged conduct and will be redressed by a favorable decision
from the Court. Cetacean Cmty., 386 F.3d at 1174. See also In re Godon, 275 B.R. at 565 (“All
creditors are ‘injured in fact’ for purposes of ‘constitutional standing’ because they are able to

allege injury that is ‘fairly traceable’ to the bankruptcy.”).

> The City does not allege that the Committee lacks constitutional standing to bring the FAC.

However, since constitutional standing “is a jurisdictional limit on the power of federal courts and
can never be waived”, the Court has an obligation to confirm that constitutional standing exists.
In re Godon, 275 B.R. 555, 564 (Bankr. E.D. Cal. 2002) (Klein, J.).
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The FAC also “arises under th[e] Constitution [and] the laws of the United States™ for
Article III purposes. The FAC alleges that the City has violated the Contract Clause of Article 1,
section 10, and the Due Process Clause of the Fifth and Fourteenth Amendment. FAC 99 69, 76,
97, 104, 111. The FAC also alleges that the City’s actions violate 42 U.S.C. § 1983. Id. 99 97,
104, 111. The FAC’s state-law claims derive from the same “common nucleus of operative fact”
as the federal-law claims—i.e., the City’s reduction to Retiree healthcare benefits—and the Court
therefore has power to hear the whole. United Mine Workers v. Gibbs, 383 U.S. 715, 725
(1966).°

2. The Committee Has Prudential Standing to Bring the FAC.

The second branch of standing is prudential standing, which further subdivides into
statutory and non-statutory standing. In re Godon, 275 B.R. at 564. The Committee has
prudential standing to bring the FAC under both branches of the doctrine.

The Committee has statutory standing under Code section 1103(c)(5), which permits the
Committee to “perform such other services as are in the interest of those represented,” and under
Code section 1109(b), which provides that the Committee “may raise and may appear and be
heard on any issue in a case under this chapter.” The City does not engage with the Code’s plain
language and therefore fails to explain why prosecution of the FAC is not a service in the interest
of the Retirees or why their entitlement to healthcare benefits is not an issue in this case. In fact,
nothing in the Code reflects a determination that the Committee may not bring the FAC.

Even if Congress has not determined that the Committee may bring the FAC, the Court
has discretion to permit the Committee to do so. See In re Godon, 275 B.R. at 564 (“Other
matters of ‘prudential standing’ reflect policy determinations related to orderly management of
the judicial system as to which it is appropriate to expect the trial courts to serve as
gatekeepers.”). The Court should exercise its discretion in favor of permitting the Committee’s

suit under established third-party standing jurisprudence.

3 Congress codified the Gibbs test at 28 U.S.C. § 1367, which provides in relevant part that the
district courts shall have “supplemental jurisdiction” over claims that are “so related to claims in
the action within the [district court’s] original jurisdiction that they form part of the same case or
controversy under Article III of the United States Constitution.” See Rudd v. United States Dep’t
of Labor, 347 F.3d 1086, 1089 n.6 (9th Cir. 2003).
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The Committee ably sets forth its entitlement to third-party standing. Opposition at 12:8-
14:20. CalPERS therefore will not burden the Court with a repetition of the Committee’s
arguments. CalPERS will simply note that courts deciding the standing of third parties also
consider “the ability of the third party to assert his own right.” Singleton v. Wulff, 428 U.S. 106,
115-116 (1976).* There must be a “genuine obstacle” to such assertion, id. at 116, and a “simple
lack of motivation [because a third party] lack[s] a sufficient individual economic stake in the
outcome ... does not constitute a ‘genuine obstacle[.]’” Viceroy Gold, 75 F.3d at 489 (citing
Singleton, 428 U.S. at 116).

The Retirees have a significant individual stake in the outcome of this case. The City’s
actions have rendered many of them unable to pay the cost of their healthcare benefits, at least
without foregoing other essential expenses. FAC q 4. The Retirees’ limited financial resources,
however, prevent most (if not all) of them from bringing suit against the City individually. The
Committee is better-equipped to do battle with the City, and the Court should assess the
Committee’s standing in light of these circumstances.

Furthermore, the City’s arguments that the Committee should not have prudential standing
are without merit. The City first alleges that the Court’s inability to bind the Retirees by its
disposition of the FAC (absent their certification as a class pursuant to Federal Rule of Civil
Procedure (“Rule”) 23) “highlights the nub of the Committee’s standing problem.” Motion at
10:10. Tt is, however, far from clear that the Court’s disposition of the FAC would not bind the
Retirees, especially if they had notice of the suit and failed to object to the Committee’s litigation
of it on their behalf.

333

The doctrine of res judicata provides that “‘a final judgment on the merits bars further

claims by parties or their privies based on the same cause of action.”” In re Schimmels, 127 F.3d

* In Singleton two physicians, on their own behalf and on behalf of their patients, challenged the
constitutionality of state-law abortion-rights restrictions. Id. at 113. Justice Blackmun and three
other Justices found that the physicians could bring suit on behalf of their patients, in part because
of the several obstacles the patients faced in bringing suit themselves. Id. at 117. Justice Stevens,
concurring in part, noted that while the physician-plaintiffs clearly had standing in their own
right, he was “not sure” whether they could bring suit on their patients’ behalf. Id. at 121-22.
Subsequently, the Ninth Circuit has repeatedly considered the ability of third parties to bring suit
in deciding associational standing cases. See, e.g., United States v. Hickey, 185 F.3d 1064 (9th
Cir. 1999); Viceroy Gold Corp. v. Aubry, 75 F.3d 482 (9th Cir. 1996).
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875, 881 (9th Cir. 1997) (citation omitted) (emphasis added). Privity, for purposes of applying
res judicata, “is a legal conclusion ‘designating a person so identified in interest with a party to
former litigation that he represents precisely the same right in respect to the subject matter
involved.”” Id. (citation omitted). In re Artra Group, Inc., 308 B.R. 851, 852 (Bankr. N.D. Ill.
2003), concerned a motion by an unsecured creditors’ committee to settle a pending adversary
proceeding. The court noted that the committee’s constituents would be bound by the settlement
because “[a]n official committee of unsecured creditors is a paradigm[atic] example of a party
that is accountable to another.” Id. at 857.

The City also alleges that the Committee’s standing problem is “further underscored” by
the fact that certain of the Committee’s constituents have divergent interests in the subject matter
of the FAC. Motion at 10:16-17. The City rightly notes that the Committee represents Retirees
who worked under four different collective bargaining classifications, and that the denial of relief
to one set of Retirees would increase resources available to the others. Id. at 10:22-23. The
FAC’s claims, however, do not vary substantially according to these classifications. At least at
this stage of the litigation, therefore, it is likely that the relief afforded to all the Retirees would be
essentially the same. In any event, the associational standing doctrine does not require that the
plaintiff be a perfect representative of the third party. Instead, to the extent “that the former is
fully, or very nearly, as effective a proponent of the right as the latter,” third-party standing may
exist. Singleton, 428 U.S. at 115 (emphasis added). The Committee is a highly effective
proponent of all the Retirees’ rights.

Finally, while “no court has looked at the issue of a court-appointed committee’s ability to
bring an adversary proceeding, on behalf of the retirees whose interests it has been appointed to
represent, against [a] debtor in a Chapter 9 bankruptcy case,” Opposition at 9:1-4, there are
“numerous reported decisions where a committee was the moving party or plaintiff in a
proceeding, other than as a surrogate for the debtor, and either the standing issue was resolved in
the committee’s favor or no question was ever raised regarding its standing[,]” John T. Hansen,
Pushing the Envelope of Creditors’ Committee’s Powers, 80 Am. Bankr. L.J. 89, 97 (Winter

20006) (collecting cases).
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For example, in In re East Boston Neighborhood Health Ctr. Corp., 242 B.R. 562, 565
(Bankr. D. Mass. 1999), the court permitted an unsecured creditors’ committee to bring an
adversary proceeding challenging the validity of certain liens on the debtor’s assets. In In re New
York Trap Rock Corp., 138 B.R. 420, 422 (Bankr. S.D.N.Y. 1992), the court held that an equity
committee had standing to bring an adversary proceeding for an order compelling the debtor to
call a shareholder meeting. These decisions make good sense because the power of a committee
to initiate proceedings may be essential to the exercise of its fiduciary duties and it would be
“inherently unfair to impose substantial fiduciary duties on a committee and then not give it the
tools to discharge that responsibility.” 80 Am. Bankr. L.J. at 91.

CalPERS finally draws the Court’s attention to Retired Employees Ass’n of Orange
County, Inc. v. County of Orange, 632 F. Supp. 2d 983, 987 (C.D. Cal. 2009) (“Orange County
Case™). In that case, the Retired Employees Association of Orange County brought suit to
prevent Orange County from implementing changes to its retired employee health benefit
program. Id. at 984. On a motion to dismiss, the court easily dispensed with the defendant’s
contention that the plaintiff lacked standing to bring the suit. See Order Denying in Part and
Granting in Part Defendant’s Motion to Dismiss Complaint (Fed. R. Civ. P. 12(b)(6)) filed
February 2, 2008 (Orange County Case Doc. No. 25) at 5:3-6:17. The court specifically found
that the individual members’ participation in the suit was not necessary. Id. at 5:10-6:17.

For all these reasons, the Court should find that the Committee has constitutional and

prudential standing to prosecute the FAC.

3. At a Minimum, the Committee Has Plausibly Suggested Its Entitlement to Relief
under Each of Its Seventeen Claims; at this Juncture, the Committee Need Do
Nothing More.

To survive a motion to dismiss, a complaint need only “plausibly suggest[]” entitlement to
relief. Twombly, 550 U.S. at 557. See also Opposition at 8:6-19. CalPERS takes no position on
the merits of the FAC’s claims at this time, though it reserves the right to do so in the future.
CalPERS submits, however, that it would be particularly inappropriate to dismiss the FAC
because many of the FAC’s causes of action present issues of first impression, require further

factual development to determine their merits, or both. As the Committee correctly notes,
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dismissals under Rule 12(b)(6) are “especially disfavored in cases where the complaint sets forth

3

a novel legal theory that can best be assessed after factual development.” Opposition at 32 n.27
(citing Baker v. Cuomo, 58 F.3d 814, 818-819 (2d Cir. 1995)).
a) PEMHCA

The Committee first alleges that the City violated PEMHCA by making unequal
contributions to health care benefits for Retirees and active employees. FAC 99 45-48. The City
allegedly has done so by providing active employees with a cafeteria plan, id. § 37, which is a
“written plan under which (A) all participants are employees, and (B) the participants may choose
among 2 or more benefits consisting of cash and qualified benefits,” 26 U.S.C. § 125(d).

PEMHCA generally requires that an employer governed by the statute “contribute a
portion of the cost of providing the benefit coverage afforded under the health benefit plan”
offered by the employer and generally requires that such contribution “be any equal amount for
both employees™” and retired employees. Cal. Gvt. Code §§ 22890, 22892. A “health benefit
plan” is “any program or entity that provides, arranges, pays for, or reimburses the cost of health
benefits.” Cal. Gvt. Code § 22777.

As the Committee confirms, whether a cafeteria plan is a “health benefit plan” within the
meaning of PEMHCA is an issue of first impression. Opposition at 31:24-32:1. If this alone was
the crux of the parties’ dispute, the Court might be able to resolve the issue at this stage. Rule
12(b)(6), after all, does not require the Court “‘to accept as true a legal conclusion[.]”” Twombly,
550 U.S. at 555 (citation omitted). However, the Committee also alleges that the City’s cafeteria
plan is a “health benefit plan” because it is “tied to [active] employees’ health care costs.”
Opposition at 32:4-5.

The Committee specifically alleges that “[wlhile the Cafeteria Plan documents provide
that the City may make a contribution to help fund ... an employee’s accounts, the amount of
which will allegedly be determined by the City at the time the contribution is made,” recently-
enacted collective bargaining agreements (“CBAs”) with the Confidential, Administrative,
Managerial & Professional Association of Vallejo and the International Association of

Firefighters, Local 1186 (“IAFF”), and City resolutions dated December 15, 2009, “require the
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City to make contributions to the Cafeteria Plan in a specific amount to be used to pay only the
[employees’] costs for health care benefits in excess of the total amount of contributions provided
for the Retirees’ health care benefits.” /d. at 6:5-12 (emphasis and italics in original).

Assessment of this legal theory requires further factual development, so dismissal now
would be premature at best.

b) PERL

The Committee next alleges the City violated PERL, viz. California Government Code
section 20479, by reaching an agreement with IAFF to provide active employees and certain
Retirees who retired before July 1, 2000, a higher contribution from the City for health care
benefits than other Retirees. FAC q 28; Opposition at 31:13-16. Section 20479 generally
prohibits the provision of retirement benefits to some, but not all, local firefighters, and the
provision of different retirement benefits for a subgroup of employees within this employment
classification. See Cal. Gvt. Code § 20479. The City contends that this statute is inapplicable to
healthcare benefits, which are governed exclusively by PEMHCA. Motion at 44:14-19. The
Committee counters that section 20479 explicitly states that “[fJor purposes of this section,
‘benefit’ shall not be limited to the benefits set forth in section 20020,” which references
retirement allowances, death benefits, and other non-health-care-related benefits. Cal. Gvt. Code
§ 20479; Opposition at 33:9-19.

Neither party cites authority in support of its position, and this issue, too, appears to be
one of first impression. Resolution of this issue does not appear to require further factual
development, and therefore—alone among the FAC’s claims—it may be susceptible to resolution
on a motion to dismiss. In the absence of any pertinent authority, however, CalPERS urges the
Court to allow the Committee further opportunity to establish its entitlement to relief under
section 20479.

¢) Other Claims

The Committee’s remaining arguments—i.e., that the City violated the Retirees’ state and

federal constitutional rights to procedural and substantive due process, that the City

impermissibly impaired the Retirees’ contract rights, and that the City is liable for promissory
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estoppel, breach of contract and breach of the covenant of good faith and fair dealing—are
essentially premised on the assertion that the Retirees possess vested rights to healthcare benefits
which may not be reduced. The City disputes this assertion, arguing that the Retirees do not have
vested rights in healthcare benefits because such benefits were provided under CBAs of fixed
duration rather than pursuant to a contract which prevents the City from reducing healthcare
benefits to any Retiree during his or her lifetime. See, e.g., Motion at 2:14-17. The Committee
points to “resolutions passed by the City Council, as well as CBAs reached between the City and
the union that were adopted by the City Council through these resolutions” as the basis for the
City’s promise to provide the Retirees with lifelong healthcare benefits. Opposition at 18:1-6.

The Committee is correct that these allegations are sufficient to survive a Rule 12(b)(6)
motion to dismiss. A vested right is “an immediate, fixed right of present or future enjoyment.”
Boykin v. Boeing Co., 128 F.3d 1279, 1283 (9th Cir. 1997). Whether a right has vested depends
largely on the reasonable expectations of the parties. Id. Some courts have held that public
employees, as a matter of law, may never have a reasonable expectation of specified retirement
benefits in the absence of explicit legislative or statutory authority. See, e.g., Retired Employees
Ass’'n of Orange County, 632 F. Supp. 2d at 987.

Yet, California courts have also recognized that vested rights may attach to certain
longevity benefits awarded after a certain number of years of service, where benefits were (i)
important to the employees, (ii) had been an inducement to remain employed, and (iii) were a
form of compensation already, at least partially, earned. See, e.g., California League of City
Employee Ass’ns v. Palos Verdes Library Dist., 87 Cal. App. 3d 135, 140 (Cal. Ct. App. 1978).
Following this reasoning, at least one California appellate court has extended the vested rights
doctrine to protect retiree health benefits. In Thorning v. Hollister School Dist., 11 Cal. App. 4th
1598, 1606-1607 (Cal. Ct. App. 1992), the court held that retired elected school board members
had a vested right to post-retirement continuation of health benefits because the benefits were
important to the employees, had been an inducement to remain employed with the district, and
were a form of compensation which had been earned by remaining in employment.

1/
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