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our firm’s client, and we quickly realized that it was fraught with conflicts of interest, which were
insurmountable.” See Reporter’s Transcript, May 19, 2010 Hearing, at 18:16-19:10.* As the City
articulated in the Motion, proceeding with the Complaint without obtaining each retiree’s consent
will entangle the Committee in equally insurmountable conflicts. See e.g., In re Continental
Airlines, Inc., 57 B.R. at 841 (restricting Committee participation where the Committee was
“squarely in the untenable position of a clear conflict of interest between one individual
creditor/employee and another”); Mot. 10:10-15.

Though arguing in support of the Committee, CalPERS confirms that the City 1s
right. CalPERS offers the Committee this less-than-robust endorsement: “It is, however, far from
clear that the Court’s disposition of the [Complaint] would not bind the Retirees, especially if
they had notice of the suit and failed to object to the Committee’s litigation of it on their behalf.”
Statement 5:19-21. Unfortunately, it is equally “far from clear” that the disposition of the
Complaint would bind the Retirees, which is precisely the City’s concern. Moreover, to the
City’s knowledge, the Committee has not provided the retirees with “notice of the suit” or the
opportunity to “object to the Committee’s litigation of it on their behalf,” which, again, is
precisely what the City has been saying is required. In short, the Committee and CalPERS seek
to put on the City the entire risk and expense of a non-binding outcome.

Similarly, the Committee’s suggestion, without argument or analysis, that
“principles of issue preclusion” should assuage the City’s concerns is unhelpful. Oppo. 9:17 n.6.
Though CalPERS offers more discussion than the Committee, its preclusion theory is no more
convincing. Neither explains how the Committee, absent greater procedural safeguards than it
now offers, can adequately represent its constituents with conflicting interests. See, e.g., Taylor v.
Sturgell, 128 S. Ct. 2161, 2176 (2008) (declining to create “de facto class actions” by expanding
the concept of adequate representation).

Contrary to CalPERS’ belief, the Committee is not “fully, or very nearly, as

effective a proponent of the right[s]” possessed by the individual retirees. Statement 6:17-20.

4 For the convenience of the Court and parties in interest, a copy of the cited pages of the May 19 Reporter’s
Transcript is attached to this Reply as Attachment A.
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That reality 1s amply demonstrated by the Committee’s filing, then withdrawing, a motion for
class certification due to the “insurmountable” conflicts of interest the different retirees possess.
See Reporter’s Transcript, May 19, 2010 Hearing, at 18:16-19:10. [Dkt. Nos. 634-37, 660.]
Absent a procedure for notice to each retiree and opportunity to object, as CalPERS in effect
concedes is necessary, the Committee cannot legitimately represent the conflicting interests of the
retirees and bind them under principles of preclusion. See Statement 5:19-21. Given that the
Committee’s counsel concluded that it could not represent the retirees as a class due to conflicts
of interest, the City fails to see how the Committee can sue on that group’s behalf and bind those
same individuals to the result. In an area of law where “crisp rules with sharp corners are
preferable to a roundabout doctrine of opaque standards,” Taylor, 128 S. Ct. at 2177, the Court
should decline to push forward this litigation when its preclusive effect is hazy, at best.

2. The Committee Likewise Concedes That It Lacks Statutory Standing

to Bring This Adversary Proceeding Against the City.

The second reason why the Committee lacks standing is that none of 11 U.S.C. §
1109, 11 U.S.C. § 1103(5) nor Article III of the Constitution provides a committee with authority
to bring an adversary proceeding against the “debtor on behalf of fewer than all of its
constituents, for no other reason than to obtain a larger share of the claims against the City before
the amounts to be distributed to creditors can be divided among all retirees and other creditors
through an orderly plan confirmation process.” Mot. 11:10-13:25. Tellingly, the Committee
freely concedes that it is asking this Court to expand the concept of committee standing farther
than any court, anywhere, has ever done. See Oppo. 9:3-4 (“this is an issue of first impression”);
9:17 n.5 (“In all of these cases however, the committees at issue brought actions to recover
property on behalf of the estate, rather than actions to litigate issues against the debtor on behalf
of their members”).

Though characterizing the authority cited by the City as “inapposite,” the
Committee fails to present a single case in which a court under either § 1109 or § 1103——the

arguably relevant standing provisions—has permitted a creditors’ committee to bring an
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obligations prior to or upon expiration of each CBA.” Oppo. 15:11-15. Not only does the
Committee provide no support for this startling claim, but the Court has considered, and rejected,
variations of it at multiple stages of this bankruptcy case. Indeed, the Court has found that the
City in good faith exhausted all other options, including seeking concessions from its employee
groups, before entering bankruptcy, enacting the Pendency Plan, and moving to reject its
collective bargaining agreements, the conduct on which the Committee’s Complaint is premised.
See. e.g., Eligibility Findings, Findings 97 12, 66-90, Conclusions q 19; August 31, 2009,
Findings of Fact & Conclusions of Law [Dkt. 5221, 9 1-4.

As the City amply demonstrated in its opening brief, the City’s actions could only
have occurred within this bankruptcy case. In no other forum could the City have been legally
authorized to enact a Pendency Plan (of which there have been multiple iterations) or reject a
collective bargaining agreement.

D. The Committee Fails To Assert A Cognizable L.egal Theory Under Which Its

Adversary Proceeding Might Survive.

As an initial matter, the Committee conflates the right to a vested pension benefit
with the right to enjoy other benefits in retirement. California courts have long treated the vesting
of pension benefits more strictly than other post-employment benefits. Some measure of
pension benefits vests on an employee’s first day of employment and fully vests upon retirement.
Miller v. State of California, 18 Cal. 3d 808 (1977). The City does not dispute this. Nor is it at
issue in this case.

The cases cited by and relied upon throughout the Opposition hold that employees
have a vested right to continued receipt of pension benefits. The City’s pension plan was
approved and adopted by the City Council. The City’s adoption and implementation of the Public
Employee Retirement Law (“PERL”) - and participation in CalPERS — is governed by very
specific and detailed obligations including strong safeguards and protections as to how the
pension plan may be modified. Id. The Government Code provides that the protections afforded
to employees’ pension benefits cannot be impaired as a result of some alternative agreement. Cal.

Gov’t Code § 22000. The CalPERS pension system is administered by a pension board whose
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1. Other Post Employment Benefits (OPEB) Vest Based on Promises

Explicitly Made.

Assuming arguendo that Other Post-Employment Benefits (“OPEB”) such as
health care can vest, the more significant question becomes: what is the benefit that vests? As
noted in California Attorney General’s Opinion No. 84-505, benefits that vest are “as so limited
and subject to such conditions as may have been prescribed at the outset.” In other words, vested
does not necessarily mean unalterable, or permanent. 67 Op. Atty Gen. Cal. 510. Benefits may
be “discontinued” or modified in accordance with original specifications of extent or duration.

Id. Hence, the scope of allowable modification for any employee or group of employees is based
on the explicit promise made by a city’s council through resolutions or ordinances.

Here, in the only resolution identified by the Committee, the City’s “promise” is to
comply with the provisions of PEMHCA and the “employer’s contribution for each annuitant
shall be the amount necessary to pay the cost of his/her enrollment, including the enrollment of
his/her family members, in a health benefits plan up to a maximum of $75.00 per month.” See
Request for Judicial Notice in Support of Motion to Dismiss, Ex. A (Resolution 88-489). The
City further resolved that it would increase its contribution for each annuitant “until such time as
the contributions [for employees and annuitants/retirees] are equal.” Id. The “promise” in this
resolution is clear: the City will comply with the requirements of PEMHCA and, ultimately, make
equal PEMHCA contributions on behalf of employees and retirees. Nothing in the Complaint or
the Opposition remotely supports the conclusion that the City is doing anything but living up to
its obligation to comply with PEMHCA.

2. The Committee Confuses Health Care Benefits With Pension Benefits.

(a) Compliance With PEMHCA Does Not Created Any Vested Rights.

By contracting with CalPERS for health care benefits, an employer agrees to
comply with PEMHCA. Cal. Gov’t Code § 22750 ef seq. Contrary to the Committee’s assertions
(and distinct from PERL), PEMHCA does not create a vested right in any specific measure of
benefit. CalPERS negotiates rate and plan design changes annually. Id. § 22852. Moreover,

PEMHCA clearly provides that the share of health plan premiums paid by a contracting third
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statutory provisions that apply only to them. See supra, Section (D)(1)-(2). Here, the Committee
attempts to take a provision dealing with pensions and apply it to the instant case, which does not
involve pensions. Not surprisingly, the Committee is unable to demonstrate that Government
Code section 20479 has anything to do with health care benefits; instead, its theory is that the
statute indicates that the term “benefits” is not limited to the definition of “retirement benefits” set
forth in section 20020, which refers to pensions, annuities, special death benefits and retirement
allowances. Oppo. 33. Nevertheless, the Committee has not identified any language in PERL or
anywhere else to show that PERL applies to health care benefits. The Committee is unable to do
so because PERL does not apply; rather, the provision of health care benefits through CalPERS is
governed by PEMHCA."® As discussed above, the Committee cannot defeat the Motion simply
by trying to place the burden on the City to prove a negative, where it is clear that PERL applies
to pensions.*

Additionally, the Committee appears to be arguing that the facts alleged as part of
its cause of action for violation of section 20479 — i.e., the side agreement with IAFF — violate
PEMHCA. See Oppo. 31. However, the Complaint does not so allege. See FAC, 99 140-43
(comprising the 17" cause of action). Thus, to the extent the Committee is indeed attempting to
make that argument, it should not be considered as it was not part of the Complaint and the City
did not have an opportunity to address it in the Motion. Moreover, while asserting that the City
breached a “promise” to IAFF retirees, the Complaint’s allegations fail insofar as they do not
identify any resolution or ordinance establishing such a promise. See Cal. Gov’t Code § 25300;
County of Sonoma v. Superior Court, 173 Cal. App. 4th 322, 345 (2009).

117
117

'Y Significantly, an employer may contract with CalPERS for either pension benefits governed by PERL or health
care benefits governed by PEMHCA, or both. However, each particular benefit — pensions or health care — is subject
to a separate statutory scheme. It would be incongruous for PEMHCA to apply to pensions and PERL to apply to
health care benefits.

20 CalPERS tacks onto the Committee’s argument, indicating that “[n]either party cites authority in support of its
position, and this issue, too, appears to be one of first impression.” Statement 9. As stated above, PEMHCA and
PERL are two entirely separate statutory schemes, one applying to pensions and one applying to health care. The
Court is not required to accept mere conclusions as true. Neither the Committee nor CalPERS can provide any
authority demonstrating how PERL applies to health care benefits governed by a different statute.
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(©) The Committee’s Arguments Regarding the Nature of the Alleged

Injury and Proximate Cause Are [rrelevant.

The Committee devotes two pages ostensibly to explaining that the purpose of
sections 22892 and 20479 was to protect against the kind of injury suffered in the present case,
and that the City’s alleged breach of those provisions was the proximate cause of the retirees’
injuries. Oppo. 34-35. However, the discussion is both irrelevant and based on blanket assertions
without legal support. First, the City is not arguing that it is not subject to PEMHCA, or that it
can make different health care contributions under PEMHCA to actives and retirees (with the
exception of the initial “unequal contribution” permitted by section 22892(c), which is not at
issue here). Rather, the City’s position is that the Complaint does not state a claim under
PEMHCA because the Complaint concedes that retirees and actives are receiving the same
contributions, aside from the cafeteria plan, which, as discussed above, is an entirely separate
employment benefit. See, e.g., Mot., 21-23; FAC, 9 26-28 (acknowledging that the PEMHCA
contributions are the same for actives and retirees). Second, despite discussing the supposed
purpose of sections 22982 and 20479 at length, the Committee provides not a single citation to
support its assertions regarding the purpose of these statutes. Oppo. 34-35. Moreover, the
Committee’s conjecture regarding the purpose of the statutes is irrelevant given that section
22892 specifies the parties’ obligations on its face, and section 20479 addresses pensions. Third,
and perhaps most importantly, the City’s focus in the Motion is not that the injuries alleged are
insufficient or that any alleged violations of PEMHCA did not proximately cause such injuries.
The City’s argument is that there can be no PEMHCA violation based on the facts alleged. Thus,
the Committee’s contentions regarding the injuries suffered and proximate cause are irrelevant
and do not rebut the Motion.

(d) The Committee’s Reasonable Diligence Argument Is Also

Irrelevant.

In a three-sentence argument, the Committee accuses the City of not
demonstrating that it exercised reasonable diligence in discharging its mandatory duties. Oppo.
36. The argument contains no legal support. In addition, it simply disregards the fact that the
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Complaint cannot state a claim for violation of PEMHCA because the Committee concedes that
both actives and retirees have received (and are receiving) the same PEMHCA contributions.
See, e.g., Mot. 21-23; FAC, 19 26-28. The reasonable diligence element of Government Code
section 815.6 is relevant only when a public entity is found liable for violating a mandatory duty,
and such violation proximately causes an injury. Oppo. 28. Here, because such allegations are
insufficient to state a claim under PEMHCA, the reasonable diligence requirement is irrelevant.
Moreover, as noted by the Committee, the Complaint does not even allege that the City violated
Section 815.6 or failed to exercise reasonable diligence in carrying out its duties. FAC, 99 45-48,
140-143; c¢f. Oppo. 36 (“The Complaint is silent on this issue.”).

5. As a Matter of Law, the City Has Not Violated the Contracts Clause of

the California or Federal Constitutions.

(a) No “Contract” Exists Between the City and the Committee’s

Constituents.

The Committee’s Contract Clause claims fail first because no “contract” existed
between the City and its retirees. See Mot. 23:12-28:18; San Diego Police Officers’ Ass 'n, 568
F.3d at 737 (“statutory language must evince a clear and unmistakable indication that the
legislature intend[ed] to bind itself contractually before a state legislative enactment may be
deemed a contract for purposes of the Contracts Clause”). As articulated above, see Sections
(D)(1)-(2) supra, the Committee has failed to demonstrate the plausible existence of such a
contract. This failure justifies dismissal of the Contracts Clause claims.

(b) Any “Impairment” Was Reasonable and Necessary to Serve an

Important Public Purpose, Namely, Permitting the City to Emerge From Bankruptcy.

Even were such a contract to exist, the City demonstrated in its opening brief that
such “impairment” was necessary because, without it, the City would (among other things) be
unable to develop a feasible plan of adjustment to emerge from bankruptcy. Mot. 28:19-30:2.
Tellingly, the Committee does not contradict this fact, or discuss a single case in which a court
found an impairment of contract unreasonable or unnecessary. Nor does it explain how the Court

could reconcile Bankruptcy Code sections 365 and 904 with a finding that the City impaired the

25 CITY’S REPLY TO COMMITTEE’S OPPOSITION TO
MOTION TO DISMISS FIRST AMENDED COMPLAINT









10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

as well as the opportunities it forwent, to be heard in a meaningful manner. As the City stated in
its Motion: “As the Court knows well, whatever other claims may be made against the City for its
actions in this case, no one, including the Committee, can plausibly claim not to have had the
opportunity to be heard in a meaningful way.” Mot. 41:28-42:2.

10. The Cause of Action for Attorney’s Fees Is Not a Cognizable

Substantive Claim.

As stated in the Motion, pleading attorney’s fees as a claim for relief will not
permit the Committee to survive this Motion, where all the other causes of action in the
Complaint fail to state a claim on which relief can be granted.

Iv. CONCLUSION

For the foregoing reasons, the City requests that the Court grant its motion to

dismiss the Complaint with prejudice.

Dated: August 2, 2010 ORRICK, HERRINGTON & SUTCLIFFE LLP

/s/ Marc A. Levinson
Marc A. Levinson
Norman C. Hile
Michael C. Weed
Attorneys for the City of Vallejo, Debtor

Dated: August 2, 2010 RENNE SLOAN HOLTZMAN SAKAI LLP

/s/ Charles D. Sakai
Charles D. Sakai
Genevieve Y. Ng
Steven P. Shaw
Attorneys for the City of Vallejo, Debtor

OHS West:260963722.1
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